PARENS PATRIAE 
Past, Present, and Future 


The Hon. Justice Anthony Graham 


This article discusses the role of the court in protecting children in Australia and provides a 
means for comparing this process in other jurisdictions. It addresses the different perspectives 
of mental health and legal professionals in obtaining insight into case law and precedent in the 
English-speaking countries. 


1. INTRODUCTION 


The subject of this article is the parens patriae jurisdiction and its ramifi- 
cations. I perhaps best can introduce it by telling of a stark example of the 
sort of case within the jurisdiction that came before me earlier this year. 

I was sitting in what can be described as the practice court of the Family 
Court, where various interlocutory and interim applications come before the 
court. For nonlawyers, the judge simply sits there and waits for people to 
make an application and then hears those applications, often forthwith. The 
judge keeps a close eye on what is going on and is observant of comings and 
goings, and quite often cases will actually be initiated on the spot. 

In this case a reasonably senior member of counsel, an experienced 
insurance solicitor, and a large number of people walked into the court and 
sought to be heard. It turned out that the solicitor represented a large Victorian 
hospital and a number of medical practitioners, including medical specialists. 
The barrister represented the Health and Community Services Department. 
There were other people in court, including the parents of the child in 
question. The child was the subject of a protection order. The application had 
been initiated on what we call a Form 8, and the nature of the application was 
the director of Health and Community Services be authorized to recommend 
and/or ensure that the infant not be subjected to mechanically assisted 
ventilation or respiration or cardiopulmonary resuscitation. An order had 
been made earlier in 1993, extending a protection order for the child. The 
child was 12, and it seemed that probably the parents, because of the child’s 
medical condition, had been unable to care for her and consequently she was 
deemed to be in need of care and protection. 
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I made a number of orders at the outset of the case. As soon as I heard that 
the application was to be made, I adjourned and had a look at the various 
legal authorities to make sure that when I actually conducted the case I would 
be in accordance with law and taking all appropriate steps. I determined first 
of all that any judgment I gave would be public. Although our court is open 
to the public, normally press are not there, and certainly one does not court 
publicity. 

I ordered that the child would be described by initials, although not the 
child’s actual initials, that the hospital would be merely described as “a 
hospital,” and that the specialists would be described as “a doctor.” Both 
barristers and the parents agreed with this course. 

Talso indicated that I would hear the case and make an immediate decision, 
as it was a matter of extreme urgency, as I will explain to you shortly, but I 
would not publish a judgment for a few days. In the meantime, there were no 
other judges in Melbourne, and I was placing in train the possibility that if 
an appeal were necessary that night, either a hearing by telephone would be 
required or alternatively judges would travel back to Melbourne. All other 
judges were at the World Congress on Family Law, and I was holding the fort 
in Melbourne. 

The facts of the case were the child was a child of the marriage, therefore 
the court clearly had jurisdiction, the child had been admitted to the hospital 
suffering from cerebral palsy and Rhetts syndrome, a neurological condition, 
and had been in and out of hospital since May 1982. She had a serious chest 
infection and pneumonia in both lungs. However, the prognosis seemed to 
be somewhat guarded. A medical specialist gave evidence that without 
mechanical or ventilatory device, she might live for a day or 2 days or even 
months, but on the probabilities, he was unable to say one way or the other. 
In the event that she was subjected to mechanical ventilation or respiratory 
device, or even resuscitation, this could significantly lengthen the period of 
her life. This submission was supported by counsel for Health and Commu- 
nity Services and the parents themselves. They sought that the application be 
granted on the basis that the longer the child lived, the more pain she would 
suffer and the longer she would be required to remain in hospital away from 
her foster family. It was submitted by counsel for the hospital that the best 
interests of the child would be served by comforting her and minimizing her 
pain. She was not awake and her general condition was described as severe 
untreatable progressive problems. 

There were no affidavits before me. The evidence was viva voce. The 
treating doctor was a highly qualified consultant physician to the hospital. 
He had known the child for some years. He said it was likely she would die 
in the next 24 hours, but if she did not, she would slowly improve and there 
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would be a high probability that the same trauma would occur again. She had 
pneumonia, and she was regurgitating food. He said it was medically inap- 
propriate to ventilate. It was not in her best interests to be intrusive. It would 
involve the risk of further episodes. She might be required to be paralyzed 
permanently. He said the word might meant probably. The paralytic agent 
itself would be a frightening experience for the girl. She was moving in and 
out of a semicomatose state. 

During the course of the evidence, the doctor’s beeper went off and he 
informed me the child had died. The application was then withdrawn. 

The hearing, I might say, gave me much food for thought. I came to no 
conclusion, and nor had I come to any conclusion at the time the child died. 
The evidence at all stages was unchallenged. However, it was a matter that 
was troubling me considerably and it did seem to me the sort of case where 
a judge would probably involve himself in questioning witnesses and take a 
more interventionist approach than in normal circumstances. 


2. ADISCLAIMER 


I recognize this article may be read by lawyers and health professionals. 
I further recognize the nature of this jurisdiction creates a possible conflict 
between them. However, there is often conflict between doctors and lawyers. 
This conflict is usually healthy. Both are representing separate, but important, 
interests in society. From the conflict often comes reasonable compromise. 
In the case I have referred to earlier, of course, all parties were ad idem. 

The disclaimer I make is that courts do not actively seek out work. The 
clients, either alone or through solicitors, come to us. Speaking from a 
personal viewpoint, we have more than enough work. There are 80,000 cases 
that are issued in the Family Court each year. There are 50 judges throughout 
Australia who hear these cases. In addition, there are appeals, reviews of 
registrars and judicial registrars, which are in affect cases upon cases, and 
matters are cross-vested to us from the Federal and Supreme Courts, and now 
we get parens patriae. 

There is no plan by the courts to in any way try and limit the progress of 
medical science or take away personal freedoms. In fact, it has been the 
courts, not legislators or bureaucrats, who have traditionally, and who still 
traditionally, protect our personal freedoms. Sometimes this is despite the 
other arms of government. 

Ihave my own views as to why the jurisdiction has rejuvenated in Western 
democracies, which I will posit later. 
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3. HOW THE FAMILY COURT 
CAME TO HAVE THIS JURISDICTION 


Perhaps now, I ought to go back and tell you about the nature of the 
jurisdiction and where it comes from. Under the Family Law Act the court 
has jurisdiction in relation to custody, guardianship, or welfare and access to 
children. The section, interestingly, does not in terms confer jurisdiction. It 
confers power to make orders and presupposes jurisdiction. 

Before 1983 amendments to the Act, there was no general power in the 
Act to make orders relating to welfare. The Attorney-General, in his second 
reading speech, said the third way in which the bill would expand the Act’s 
jurisdiction concerning children was to permit proceedings concerning the 
welfare of a child. These amendments reflect the government’s decision to 
implement the Watson Committee’s recommendation that the Family Law 
Act be amended to enable orders to be made for the protection of the welfare 
of a child of the marriage, thereby investing courts exercising jurisdiction 
under the Act with a power similar to the wardship power of the Supreme 
Courts. He went on to say the bill did not use the language of wardship but 
instead provided that proceedings concerning the welfare of the child, which 
involved at least one of the parties to the marriage, are an exclusive matter 
for the Family Court. This was a consequence, probably, of the Watson 
Committee concluding that the terminology of wardship was archaic. 

Section 51 (xxxvii) of the Australian Constitution provides for the refer- 
ence of State powers to the Federal Parliament. Pursuant to this provision, 
five States (New South Wales, Victoria, South Australia, Tasmania, and 
Queensland) have passed legislation that refers to the Commonwealth powers 
over the maintenance, custody, and guardianship of, and access to, all 
children. The references of power do not extend to children who are the 
subject of orders under State welfare laws. A reference of power has not yet 
been made by Western Australia, where State legislation continues to apply 
to certain categories of children. 

The State references of power were picked up by the Family Law Amend- 
ment Act 1987, which commenced on April 1, 1988. As a result, in five States 
(with the exception of Western Australia) and in the A.C.T., the N.T. and 
Norfolk Island, the Family Law Act 1975, and the Family Law Amendment 
Act 1987 apply so that all children are subject to the same law and procedures 
under the Family Law Act. 

The terms of the five State referring Acts are analogous, although each has 
unique reference to State adoption and welfare legislation that is preserved 
for the States. 
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The categories of children in the references include all children, that is, 
ex-nuptial children, children in blended families, foster children, children 
from previous marriages, and children born with the assistance of artificial 
conception procedures. In addition, there are no restrictions concerning who 
must be in dispute concerning the custody or maintenance of the child. 
However, the references restrict the age of the children to those under the age 
of 18 years. 

Several years later, when the referral of powers over ex-nuptial children 
was finally accomplished, the amending legislation gave the Family Court 
power to make orders or injunctions where these were considered appropriate 
to the welfare of a child. Welfare was not defined, and the complementary 
state referral legislation mentioned only the “custody, guardianship of and 
access to children” out of concern that the states might otherwise be seen as 
ceding their child welfare powers to the Commonwealth. 

Under the Family Law Act the Court is given power to deal with dissolu- 
tion and nullity of marriage in part VI. In part VII it is given power to deal 
with welfare and custody of children. I believe this would cover, among other 
things, such matters as blood transfusion, blood tests, and residual powers 
within the wardship jurisdiction. They would be covered by the word welfare. 
In part VII there is nothing about financial matters, but there is plenty about 
custody, access, guardianship, and welfare. 

I do not need to enter into the issue of the distinction between jurisdiction 
in relation to children of marriages and children of ex-nuptial relationships 
as in any event, as a consequence of cross-vesting, the Court can exercise the 
jurisdiction of either State or Territory legislation dealing with de facto couples 
and so can clearly exercise parens patriae jurisdiction over ex-nuptial children. 


4. THE HISTORY OF THE PARENS PATRIAE JURISDICTION 


Wardship itself is a very special ancient jurisdiction, and its origin came 
from the sovereign’s feudal obligation as parens patriae to protect the person 
and property of his subjects, particularly those unable to look after themselves. 

The parens patriae jurisdiction is considered to have arisen as a derivative 
of the prerogative right of the Crown to look after the interest of infants. This 
jurisdiction (sometimes called inherent jurisdiction) has by various legisia- 
tive enactments been vested in the Supreme Courts of the States and Territo- 
ries of Australia. 

The essence of the parens patriae jurisdiction is described by Wootten J. 
in Rolands v. Rolands:' 


Graham /PARENS PATRIAE 189 


This Court has a jurisdiction that has existed for many centuries, going back 
into the Court of Chancery in England, to act to secure the welfare of children. 
It has power to override, when necessary, the views of those in charge of 
children, be those persons parents, ministers of the Crown, government offi- 
cials or otherwise. 


The CCH reports” note that in the United Kingdom, the English High 
Court’s inherent jurisdiction appears to require the infant be made a ward of 
the Court, after which the custody of, or access to, the child can be dealt with 
by the Court. This is not a requirement of the exercise of inherent jurisdiction 
in Australia. 

I would also refer to the Canadian Supreme Court case of re Eve? where 
the learned judges said: 


“The origin of the Crown’s parens patriae jurisdiction over the mentally 
incompetent, Sir Henry Theobald tells us, is lost in the mists of antiquity”: see 
H. Theobald, The Law Relating to Lunacy (1924). De Prerogativa Regis, an 
instrument regarded as a statute that dates from the 13th or early 14th century, 
recognized and restricted it, but did not create it. Theobald speculates that “the 
most probable theory [of its origin] is that either by general assent or by some 
statute, now lost, the care of persons of unsound mind was by Edw. I taken 
from the feudal lords, who would naturally take possession of the land of a 
tenant unable to perform his feudal duties”: see Theobald, supra, p. 1. 

In the 1540s, the parens patriae jurisdiction was transferred from officials in 
the royal household to the Court of Wards and Liveries, where it remained until 
that court was wound up in 1660. Thereafter the Crown exercised its jurisdic- 
tion through the Lord Chancellor to whom by letters patent under the Sign 
Manual it granted the care and custody of the persons and the estates of persons 
of unsound mind so found by inquisition, i.e., an examination to determine 
soundness or unsoundness of mind. 

Wardship of children had a quite separate origin as a property right arising 
out of the feudal system of tenures. The original purpose of the wardship 
jurisdiction was to protect the rights of the guardian rather than of the ward. 
Until 1660 this jurisdiction was also administered by the Court of Wards and 
Liveries that had been created for the purpose. 

When tenures and the Court of Wards were abolished, the concept of 
wardship should, in theory, have disappeared. It was kept alive, however, by 
the Court of Chancery, which justified it as an aspect of its parens patriae 
jurisdiction: see, for example, Cary (Lord Falkland) v Bertie (1696), 2 Vern. 
333 at p. 342, 23 E.R. 814 at p. 818; Morgan y Dillon (Ireland) (1724), 9 Mod. 
R. 135 at p. 139, 88 E.R. 361 at p. 364. In time wardship became substantively 
and procedurally assimilated to the parens patriae jurisdiction, lost its connec- 
tion with property, and became purely protective in nature. Wardship thus is 
merely a device by means of which Chancery exercises its parens patriae 
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jurisdiction over children. Today the care of children constitutes the bulk of 
the court’s work involving the exercise of the parens patriae jurisdiction. 


It is clear from the wording of the Family Law Act that once a matter 
comes within the parameters of part VII, no court can adjudicate upon that 
dispute apart from the courts with jurisdiction under the Family Law Act 
(s.63A). The use of parens patriae powers by Supreme Courts in the referring 
States and Territories is therefore limited to matters relating to State welfare 
and adoption proceedings. 

The literal translation of parens patriae is either parent of the country or 
parent to the country. One translation is the parent of all parents. Justice Fortas 
of the U.S. Supreme Court said of the Latin phrase parens patriae, “its 
meaning is murky and its historic credentials are of dubious relevance.” 
However, whatever its origins, its existence is undoubted. In the case of 
Falkland v. Bertie, Lord Somers LC said: 


In this court there were several things that belonged to the king as pater patriae, 
and fell under the care and direction of this court, as charities, infants, idiots, 
lunatics, etc. Afterwards such of them as were of profit and advantage to the 
king were removed to the court of Wards by the statute; but upon the dissolution 
of that court, came back again to the Chancery. 


Also, Professor Holdsworth in his History of English Law’ wrote that the 
view expressed by Lord Chancellor Somers is the origin of the jurisdiction. 
It therefore went beyond the jurisdiction of children, but extended to incom- 
petent persons who were adults. 

Of course, the parens patriae jurisdiction went further. With respect to 
children it was initiated by wardship application. The jurisdiction was exer- 
cised in respect of children who are not wards of court but whose welfare 
required the exercise of the jurisdiction. The High Court in Marion’s Case 
said the limits of the jurisdiction cannot be defined. Lord Eldon LC in 
Wellesley v. Duke of Beaufort’ said: 


[I]t belongs to the King, as parens patriae, having the care of those who are not 
able to take care of themselves, and is founded on the obvious necessity that 
the law should place somewhere the care of individuals who cannot take care 
of themselves, particularly in cases where it is clear some care should be thrown 
round them. 


5. MARION’S CASE 


In looking at modern cases, it is appropriate to start with Marion’s case’. 
This came before the High Court in 1992. The joint judgment of CJ Mason, 
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Toohey and Gaudron JJ stated that it seemed clear that the 1983 amendments 
to the Family Law Act were intended to and did confer jurisdiction on the 
Family Court similar to the parens patriae jurisdiction without the former 
incidence of one of the aspects of that jurisdiction, namely that a child was 
made a ward of the court. 

They further said the welfare of the child is a matter that arises under part 
VII of the Act and is therefore an independent subject which may support 
proceedings before the court. 

Turning then to a more detailed examination of Marion's case, the case 
came before the court in the following way. The parents of an intellectually 
disabled 14-year-old girl in the Northern Territory wished to permit a hyster- 
ectomy and ovariectomy to be performed on her. They sought the consent of 
the Family Court, although they argued that such consent was not necessary 
as a matter of law. A single judge stated a case for the Full Court of the Family 
Court, which held by majority that such consent was not necessary as a matter 
of law, although the court said it was advisable to seek such consent. An 
appeal was taken from the Full Court to the High Court by the Northern 
Territory Health and Community Services Department, supported by the 
Attorney-General of the Commonwealth as intervener, arguing that the 
guardian of a child has no power to authorize the sterilization and the 
application to the court for authorization of such an operation is mandatory. 

The court dealt with the matter by dealing with certain questions that were 
stated and were required to be answered. The majority judgment answered 
the questions that are set out hereunder as follows: 


1. Can the joint guardians lawfully authorize sterilization upon the child without 
an-order of the court? Answer: No. 
2. If No, does the Family Court have jurisdiction 

(a) to authorize the carrying out of the procedure? Answer: Yes; 

(b) to enlarge the powers, rights, or duties of the guardians to enable them to 
lawfully authorize the carrying out of the procedure? Answer: No; 

(c) to approve the consent of the guardians to the procedure to make the 
procedure lawful? Answer: No, though the court may if necessary permit 
the guardians to give consent. 

3. Which of the steps referred to in (a), (b), and (c) of 2 is required by law? 2(a) 
was the answer. 


The majority decision pointed to factors that contribute to the significant 
risk of a wrong decision being made: 


1, the complexity of the question of consent 
2. the fact that it is not merely a medical issue, but that the consequences were 
also social and psychological, and 
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3. the fact that the decision may involve not only the interests of the child, but 
independent and possibly conflicting interests of others, including family 
members and parents. 


It is clear that parens patriae has a much wider scope than sterilization, 
although the High Court decision specifically related only to this issue. There 
have been, however, numerous recent decisions, particularly in other com- 
mon law countries. The best way, it seems to me, of dealing with the problems 
that arise is to refer to some of these decisions to see the ambit of the 
jurisdiction and the likely paths that it will take in this country. 


6.IN RE JANE 


The Chief Justice in the case of In re Jane,® a 1989 case, drew a distinction 
between parens patriae and wardship and concluded that the former existed 
independently of the latter. He said in that case that the word welfare as it 
appeared in the amended s.64(1)(a) was intended to encompass not only 
wardship and parens patriae, but to extend the court’s control over all aspects 
of welfare of children subject to its jurisdiction. 

The Chief Justice was dealing with a mentally retarded 17-year-old. The 
Public Advocate of Victoria sought an injunction to restrain Jane’s parents 
from permitting her to be sterilized unless the operation was approved by the 
court. The evidence indicated Jane had a mental age of about 2, with 
negligible prospects of improvement. She needed assistance for nearly all her 
normal functions of living. She would have experienced great difficulty in 
coping with menstruation or pregnancy, and she would be unable to cope with 
motherhood. The Human Rights and Equal Opportunity Commission was 
granted leave to intervene in the proceedings. The Court refused to grant the 
injunction and consented to the operation. The Chief Justice exercised the 
parens patriae jurisdiction, either directly or by cross-vesting from the 
Supreme Court. 

The question for the Chief Justice was whether the welfare of the child 
required the performance of the operation, and given the gravity of such an 
operation, the degree of satisfaction required had to be more than a mere 
tipping of the balance in its power. The court has to have regard for the human 
rights of the child, such as the right to bodily inviolability or the right to 
reproduce, but such rights cannot override the court’s primary duty, to regard 
the welfare of the child as paramount. 

The Chief Justice provided a useful guide as to standards of a court in 
considering cases of this type. He said the child or incompetent person should 
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be separately represented. He said the trial judge must find that the individual 
had no capacity to make a decision about sterilization and that incapacity was 
unlikely to change in the foreseeable future. He said that to determine whether 
Sterilization is in an incompetent person’s best interests, the court should 
consider a number of factors: is it likely the incompetent would fall pregnant? 
Is it likely that the incompetent person would experience trauma or psycho- 
logical damage if she became pregnant or gave birth? Or, conversely, is she 
likely to suffer such damage from the actual sterilization operation? Also to 
be weighed are the likelihood of voluntary sexual activity or rape; the 
inability of the incompetent person to understand reproduction or contracep- 
tion, and the likely permanence of the inability; the feasibility of less drastic 
means of contraception; the advisability of sterilization at the time of appli- 
cation rather than in the future; the ability of the incompetent person to care 
for the child; evidence that medical or scientific advances may occur within 
the foreseeable future that would make possible either improvement of the 
person’s condition or less drastic sterilization procedures; and, a demonstra- 
tion that the proponents of sterilization are seeking it in good faith and in the 
best interests of the incompetent person, rather than in their own interest or 
for the public’s convenience. 

The Human Rights Commission had intervened as the Chief Justice, while 
hearing the case, had become aware that they had sought and obtained leave 
to intervene in similar proceedings. Their submissions were that prima facie 
the proposed procedure violated Jane’s rights because it invaded her bodily 
integrity, it changed her normal physical development, there were serious 
risks to her health, and the treatment was discriminatory and would deprive 
her of the opportunity for special treatment and special training. It would 
seem to me, that the most significant submission of the Commission, namely 
the freedom from invasion of bodily integrity, is a common-law right and 
subject to the exception that includes surgical operations if performed with 
appropriate consent. The actual invasion is no greater than that involved in 
other surgical procedures, and the question is whether it is for the child’s 
welfare or benefit. The Chief Justice could see no distinction under this head 
between that and other surgical procedures for a child’s welfare. He did not 
accept the proposition that the procedure was discriminatory. He concluded 
the advantages outweighed other considerations. 

In that case, I might say the applicant, namely the Public Advocate, was 
making no criticism of the parents as caregivers or parents of the child. The 
nature of the application was that the parents be restrained from permitting 
the sterilization until it was approved by the court. After the hearing com- 
menced, the applicant’s counsel sought to make a cross-application actually 
seeking the leave of the court to sanction a hysterectomy. This was merely to 
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preserve his client’s position on the basis that his primary argument was that 
no such approval by the court was necessary. If the approach had been made 
by the parents, the court would have sought that the child’s interests be 
represented and it would have been appropriate to make an order for separate 
representation. The Chief Justice said it was vital that before procedures of 
this type are sanctioned by the court it should have the benefit of an 
independent presentation from some disinterested third party on behalf of the 
child. 

An underlying thrust of the case was that the law establishes that parental 
consent is insufficient where a medical procedure involves interference with 
a basic human right, such as the person’s right to procreate, unless it is clear 
that the interference is occasioned by some medical condition that requires 
such treatment. There may well be other rights that parents cannot interfere 
with, for example, the right to life. 


7, SUNDRY CASES 


There have been cases now determined in Canada, the United States, 
England, New Zealand, and Australia in which the jurisdiction has been 
raised and in which courts have made orders. It is appropriate, bearing in 
mind the nature of the audience, for me to refer in some detail to the cases so 
the facts become clear and the breadth of the jurisdiction becomes clear. Later 
we will wrap this up by trying to come to some general conclusions. 

The Australian position is unique because of the position of the Family 
Court in the legal structure. It is a superior court of record on the same level 
as the Supreme Courts and Federal Courts, where matters can be cross-vested 
to it and from it. This is to be contrasted particularly with the United States, 
where family law is exercised in different states in different ways by courts 
of diverse status. 

In Brown and Pedersen’ in 1988 the Full Court of the Family Court stated 
that the word welfare connoted the widest possible powers to make orders 
intended to safeguard and advance the physical and emotional well-being and 
the proper education of a child, and to exercise such control over a child as 
is deemed appropriate for these purposes. It was the Chief Justice’s view, 
with which I respectfully agree, that there is no basis to read down a wide 
meaning of the word welfare or to conclude that it is only a concomitant to 
proceedings for guardianship, custody, or access. 

There are, of course, jurisdictional questions that arise in relation to our 
welfare jurisdiction. In Marion's case” the High Court majority judgment 
held that the jurisdiction encompasses the jurisdiction to authorize steriliza- 
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tion of an intellectually disabled minor. Their Honors, however, did not find 
it necessary to define the limits of the jurisdiction, save to say it must be 
exercised in accordance with that principle. There was a single judgment of 
Justice Brennan that seemed to restrict the jurisdiction to welfare in the 
context of guardianship, custody, or access, but I would be, with respect, 
doubtful that this is the correct view. 

In the 1980s, particularly into the 1990s, there has been significant recent 
new authority and significant extension of the parens patriae jurisdiction into 
the welfare jurisdiction. 

There are three types of cases that are of significance. The first is the 
question of children of marriages. The Family Court has that jurisdiction. The 
second relates to ex-nuptial children, and the Family Court also has that 
jurisdiction, either directly or by cross-vesting. Third, there is the question 
of incompetent adults. It would be unlikely that the Family Court would have 
that jurisdiction. It has not been tested. There may be cases where within a 
marriage there might, however, be some application that might raise the 
jurisdiction. 

Iam going to now deal at random, you might think, with some of the cases 
where the jurisdiction has been raised. 


IN RE F 


In England common-law courts have this jurisdiction to some extent under 
common law. Jn re F" involved the question of sterilization of a 36-year-old 
voluntary inpatient at a mental hospital. The House of Lords determined that 
the court had jurisdiction to declare the lawfulness of medical treatment, and 
the court’s jurisdiction should be invoked when an operation in a special 
category is contemplated. Whether this applies in Australia is another matter. 
It is acan of worms that I do not propose to open here, as it is complicated 
in each state by the appointment of various boards and the establishment of 
certain procedures. In any event, it would not bea matter for the Family Court, 
except in the most extraordinary circumstances, where a marriage in some 
way was involved, and where probably it came to us by cross-vesting. 


IN RE W 


In re W,” (a 1992 UK case) involved a 16-year-old girl. Since the death 
of her mother at the age of 8, she and siblings had been subject to a number 
of foster placements. She had been bullied by an older foster sister and had 
not been sufficiently protected. She was suffering from anorexia nervosa. She 
was getting psychiatric treatment but her condition was deteriorating. She 
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was admitted as an inpatient, she was violent, and she mutilated herself. The 
matter was complicated by the fact that the psychiatrist himself suffered a 
heart attack and was absent from work for 3 months. On his return to work 
he felt her treatment should be taken from him or shared because of her 
continued deterioration. The local authority wanted to place her in a unit for 
eating disorders and initiated proceedings to clarify its legal position, and 
that is how it came before a court. The nature of the eating disorder 
involved questions of protection to the doctor arising out of civil claims for 
damages for trespass or assault and battery in regard to the administration of 
treatment. 

The child was 16. She wished to remain where she was. She vehemently 
resisted the treatment. The child was separately represented and appealed 
against the trial judge’s ruling to authorize her removal to the new treatment 
unit. The Court of Appeal upheld the trial judge and concluded there was 
ample authority for the proposition that the inherent powers of the court under 
the parens patriae jurisdiction were theoretically limitless and certainly 
extended beyond the powers of the natural parent. There was therefore no 
doubt that it had power to override the refusal of a minor, whether over or 
under 16. They made the order. The test was that the first and paramount 
consideration was the well-being, welfare, or interests of the minor, which 
involved giving the minor the maximum degree of decision making that was 
prudent, bearing in mind his or her age or maturity. 


IN RE J 


The case of In re J’? involved a young baby who suffered severe brain 
damage. He was not dying or on the point of death. For extraneous reasons 
the baby was made a ward of court, there was no lack of trust between the 
baby’s parents and doctors, and it fell to the court to decide whether treatment 
should be given or withheld if the baby collapsed again and had to be put on 
a mechanical ventilator. 

The judge decided the doctor should not be required to reventilate the child 
if his breathing stopped, subject to the qualification that in the event of achest 
infection, short-term manual ventilation would be justified. The official 
solicitor asked for guidance as to the proper approach with regard to children 
in this state, and, in fact, appealed on two grounds. One was that save where 
the child was already terminally ill, there was an absolute rule that the court 
was never justified in withholding its consent to treatment that would enable 
a child to survive a life-threatening condition, whatever the pain or other side 
effects, and whatever the quality of life, or, alternatively, that the court was 
only justified in withholding its consent to treatment if it was certain the 
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child’s subsequent life would be intolerable, bound to be full of pain and 
suffering, and demonstrably so awful the child must be condemned to die. 
The trial judge was upheld on appeal. 

The test applied in this case, which is the test that seems to have generally 
been adopted, is that the interests of a child are paramount, and the court 
should perform a balancing act on that basis adopting the standpoint of 
reasonable parents who have the child’s best interests at heart without regard 
to their own interests. There is a strong presumption in favor of the course of 
action that would prolong life, but itis not irrefutable. The proper formulation 
involves looking at the problem, not from the point of view of the decider, 
but from the assumed point of view of the patient, thus giving effect to the 
fact that even very severely handicapped people find a quality of life reward- 
ing which to the unhandicapped might seem manifestly intolerable. However, 
in the end giving the fullest possible weight to humanity’s desire to survive, 
there will be cases where it is not in the interests of a child to be subjected to 
treatment that would cause increased suffering and produce no commensurate 
benefit. 


IN RE B 


In the 1981 English case of In re B,'* a child was suffering from Downs 
syndrome. She had an intestinal blockage from which she would die within 
a very short time unless she had an operation. If she had the operation there 
was aconsiderable risk that she would suffer from heart trouble and die within 
2 or 3 months. If the operation was successful, she would have a life 
expectancy of 20 to 30 years, during which time she would be very handi- 
capped mentally and physically. The parents took the view that the kindest 
thing in the interests of the child was not to have the operation. A local 
authority made the child a ward of court and then came to court under the 
parens patriae jurisdiction seeking an order that the operation be carried out. 
The dispute was between the local authority and the parents, and the trial 
judge held it was in the best interests of the child that she should not have the 
operation. The local authority appealed and the Family Division of the High 
Court allowed the appeal. They decided that the issue for the court to decide 
was whether or not to allow the operation to take place, which might result 
in the child living for 20 to 30 years. It could not be said to what extent the 
child’s mental or physical defects would be apparent, or whether she would 
suffer or be happy in part, but there was no evidence her life would be 
intolerable. Therefore, it was in the interests of the child that the operation 
should be carried out, and she should be given the chance to live the normal 
span, with handicaps, defects, and life of a child with Downs syndrome. In 
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this case there was a clear conflict between parents and a local authority in 
what was clearly a poignant and very sad case. 


IN REC 


Another significant U.K. decision was the case of Jn re C.'5 This was a 
case involving a child who suffered massive handicaps from birth. Her brain 
structure was poorly formed and there was a blockage of cerebral spinal fluid. 
There had been a court order to enable her to be operated on to relieve pressure 
on her brain. It was clear all the evidence was that she was receiving 
extremely fine and caring medical and nursing treatment. The local authority 
applied to the court for actual directions as to this child’s future treatment. 
The judge invited an intervenor, the official solicitor, who requested that a 
professor of pediatrics examine the child and make recommendations. He 
reported she had a massive handicap. It appeared to be a mixture of severe 
mental handicap, blindness, deafness, and spastic palsy of all limbs. It was 
inconceivable she would develop any appreciable skills. Her ultimate prog- 
nosis was hopeless. No treatment could alter that ultimate prognosis. The 
judge at first instance ordered that the hospital be at liberty to treat her so as 
to allow her life to come to an end peacefully and with dignity. The official 
solicitor appealed, in order to have a final decision about the judge’s order 
and to allay anxieties in some quarters that the hospital staff were treating the 
child in a way designed to bring about her death. The court of appeal held 
that the first and paramount consideration is the welfare and well-being of 
the child and that on the evidence the trial judge had reached the correct 
decision. They also made the important comment that public interest required 
that these comparatively rare cases should be open to public scrutiny, subject 
to maintaining the privacy of those concerned. 

I might further say this case came before the court a few days later, as a 
newspaper applied to review the width and terms of the injunction so that the 
parties could be identified. However, the court restrained identification of 
virtually everybody involved, and the court said that the exercise of the 
jurisdiction to grant injunctions in these cases involving a high degree of 
public interest involved the balance between protection of the ward and her 
rights and also the rights of the public and the rights of the newspapers to 
free publication. 


RE EVE 


There are a number of other decisions that are worth referring to, including 
re Eve,’* a Canadian case. This case held that the parens patriae jurisdiction 


Graham /PARENS PATRIAE 199 


must be exercised for the benefit of an intellectually disabled person, not for 
the benefit of others. Therefore, a nontherapeutic sterilization would not be 
authorized. This was a case where the Canadian Supreme Court was dealing 
with an adult. 


REX 


Re X"” is a New Zealand case. The child was 15, intellectually handi- 
capped, and the parents were seeking a hysterectomy. It was held that the 
High Court had the power to make the order, and the order was made and 
consent given to the performance of the operation to avoid unnecessary pain 
and anguish before she commenced menstruation. 


THE AUCKLAND AREA HEALTH BOARD CASE 


In Auckland Area Health Board v. Attorney General," an associated but 
different issue arose, not directly related to parens patriae, which I believe, 
however, is worth mentioning. The doctors in an intensive care unit sought 
a declaration clarifying whether they would be guilty of culpable homicide 
under the Crimes Act if they were to withdraw the ventilatory support system 
of a patient suffering from Guillain-Barré syndrome. The nervous system of 
the patient was affected, destroying the conductivity of the nerves between 
brain and body. Eight specialists were unanimous. The doctors were con- 
cerned that if they withdrew the life support system, there might be charges 
laid at criminal law, and the attorney-general sought to, and was granted, 
leave to intervene. It was held that the court had jurisdiction to make such a 
declaratory order, even though the declaration related to an order that could 
be the subject of criminal proceedings. There was lawful excuse to discon- 
tinue ventilation in the circumstances. 


KRONBERG 


Another associated decision was an interesting U.S. case, Kronberg,'° 
heard in the Superior Court of New Jersey in January 1993. In that case it 
was held that a guardian had the power to maintain the action for divorce on 
behalf of an incompetent. There were large assets, in the region of $30 
million. The wife and husband had been separated for some years, and the 
husband had taken up with a woman named Nina Paris. He made substantial 
gifts of expensive jewelry and valuable works of art to her. The children of 
the marriage filed a divorce complaint, clearly in a desire to share in the family 
estate, they having been disinherited, and the court held that it had inherent 
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parens patriae jurisdiction to authorize a guardian to obtain a divorce on 
behalf of someone who lacked the capacity to make that decision. All sorts 
of issues arose from this case, which I am not going to go into here, but the 
judgment is certainly interesting and worth reading. 


C.D.M. 


Inan Alaskan case, In the Matter of C.D.M.,” an adult with Downs syndrome 
was the subject of an appeal to the Supreme Court of Alaska as to whether that 
court had the authority to order sterilization. This is a 1981 case. The Supreme 
Court in a majority decision concluded that it did have jurisdiction over 
the subject matter of the petition. They then turned to minimum standards. 
There was an interesting dissent by Justice Matthews, joining the Chief 
Justice Rabinowitz. The dissenting opinion said any restrictions on the funda- 
mental right to bear and beget children should be delineated by the legislature. 


BABYM 


There is the famous Baby M”' case, which was decided in March 1987. I 
need not go into the facts, other than to say it was the surrogacy case. But, 
the broad authority to the court to deal with the matter came from the parens 
patriae jurisdiction. 


ROLANDS 


I have previously referred to the case of Rolands v. Rolands.”* This was a 
case where an application was made by the director general of Youth & 
Community Services to be appointed the tutor or guardian of an 11-year-old 
child for the purpose of securing medical treatment. The child was suffering 
from meningitis and leukemia. She had received treatment for meningitis, 
and it was necessary that she receive blood transfusions for leukemia. The 
parents were unwilling to give their consent because of religious beliefs. 

On the medical evidence the child would die in a relatively short time 
unless she received the prescribed treatment. If the treatment were given, 
there were good prospects of total recovery. 

It was held by His Honor Justice Wootten that the Court had power to 
override, when necessary, the views of persons in charge of children. Al- 
though proper respect is paid to the views of parents, if there is a conflict as 
to what is in the best interest of the child, it is a matter the Court had to decide 
and for which the Court takes full responsibility. The proper course in that 
case was to authorize the medical treatment prescribed. 
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KAREN QUINLAN 


The Karen Quinlan case”? in the United States was related to the with- 
drawal of life support over the vegetative noncognitive existence that Karen 
was living. That case was partly determined using the parens patriae rule. 
However, issues of privacy were also raised, as they often are in the United 
States. The area of privacy at issue in that case was specific and quite uniquely 
personal, that is, a dying individual’s decision to maintain or terminate 
arguably useless care.” 

It is hard to make too much sense out of many of the U.S. decisions as 
they are, of course, drawn on a much wider canvas, and courts at different 
levels make decisions in different areas according to different standards. 
There is, for example, a case in Massachusetts* where a judge found that 
reliance on artificial life support was not living, which enabled a decision to 
be made. In California” an appeals court dismissed murder charges against 
two physicians who had withdrawn life support from a brain-damaged 
incompetent facing an indefinite vegetative existence. The test in that case 
commenced with the court finding that the doctors were not under any 
affirmative duty to prolong life artificially. The court held that the patient’s 
own desires and feelings, as expressed before the onset of incompetency, 
would be relevant. There was no evidence of this. The court then applied the 
“best interest” test, which had been set out in a document known as the 
President Commission Report, which was that first of all, factors such as 
the relief of suffering, the preservation or restoration of functioning, and the 
quality as well as the extent of life may be considered. Finally, because most 
people are concerned about the well-being or their loved ones, a surrogate 
may take into account the impact of the decision on those people closest to 
the patient. This case can be contrasted with what is described as the “best 
interest” test in another case, Grant’’ (Washington), which involved a woman 
suffering from a degenerative and incurable neurological disorder. At the time 
of hearing, her intellectual and cognitive functions had virtually disappeared. 
This case permitted the mother to decide the question, and she had to decide 
according to the patient’s best interest. The wishes of the person may or may 
not be considered and implemented. 


INREA 


Returning to Australia to a very recent decision, Justice Mushin in the case 
of In re A* authorized medical treatment to a 14-year-old to assign to the 
child male sexual organs. The child had been diagnosed as a female child at 
birth but was afflicted by a condition that caused masculinization of the 
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genitalia. The child had undergone genital reconstruction to give the child a 
feminine appearance and had been given hormone treatment to prevent future 
masculinization. However, there had been inadequate and recurrent mascu- 
linization of the physical structures coupled with a change in mental behavior 
and attitude, and the proposed surgical procedures included sterilization of 
the child as a female. The judge held that the Family Court had jurisdiction. 
The child is capable of giving informed consent when he or she achieves a 
sufficient understanding and intelligence to enable her or him to understand 
what is fully proposed. Where a child is incapable of consent, consent is 
dependent on the nature of the medical treatment. Court authorization is 
required where there is a significant risk of making the wrong decision, either 
as to a child’s present or future capacity to consent, or about what are the best 
interests of a child who cannot consent, and where the consequences of a 
wrong decision are particularly grave. The proposed medical treatment has 
to be invasive, irreversible, and major. It would, however, protect the best 
interests of the child. Such proposed treatment would not come within the 
ordinary scope of parental power, and therefore court authorization was a 
necessary procedural safeguard. The judge declared that the mother is author- 
ized to consent to the procedures, and the child was ordered to have bilateral 
mastectomies, hysterectomy, and oophorectomy, unfolding of the clitoris to 
increase its length and to relieve pain caused by erections, closure of the labia 
to create the appearance of a scrotum, the insertion of prosthetic testes, and 
further and consequential treatment. 


9. THE EXTENT OF THE JURISDICTION 


It is difficult to see a clear path through the case law. There is, however, 
one thing clear: the extent of the jurisdiction is still not settled. We have cases 
involving sterilization of intellectually disabled adults and sterilization of 
intellectually disabled infants. A child’s wishes were overridden in an ano- 
rexia nervosa case, but a child was allowed to die peacefully in a Downs 
syndrome case, and in other handicapped children’s cases. There are the 
hysterectomy cases and the remarkable sex organ case. There are some 
unusual decisions in America. For example, there was a U.S. decision of Hart 
and Brown” in Connecticut in 1972. In that case the court upheld the parents’ 
decision to permit a healthy identical twin to donate a kidney to his sibling. 
In doing so, however, it did not uphold the parent’s autonomy to take such a 
decision. Although the actual decision that was made to permit the operation 
has been criticized, it is authority for the proposition that a court’s consent is 
necessary before such procedures can be carried out on infants. 
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In the most simplistic form, it can be said that this jurisdiction, which does 
have a murky meaning and a dubious historical background, enables courts 
to secure the welfare of children and gives courts the power to override when 
necessary the views of those in charge of children, be those persons parents, 
ministers for the crown, government officials, or otherwise. 

In the Canadian case of re Eve,”° the distinction was used of therapeutic 
and nontherapeutic operations, in the sense that therapeutic aims and proce- 
dures involve the treatment of some malfunction or disease, contrasted with 
nontherapeutic procedures performed as a matter of routine for religious or 
social purposes. That distinction was criticized by the House of Lords in re 
B.*' The High Court said “We hesitate to use the expression ‘therapeutic’ and 
‘non-therapeutic’ because of their uncertainty, but it is necessary to make a 
distinction however unclear the dividing line may be.” 

In theory there is no limit to the jurisdiction, other than it must be exercised 
in accordance with principle. It is for the most part a supervisory jurisdiction, 
but, as the High Court found in Marion's case,” it goes beyond mere 
supervision and enables courts to exercise powers beyond those of parents 
and guardians in certain cases. There are considerable inquisitorial features. 
In most cases it is adversary in form only. In fact, in the case I had, all of the 
cross-examination, if you could call it that, was from me. 

The parties in the Australian cases generally have been the parents of an 
intellectually disabled child and the public official formally represents the 
interests of the child and has adopted the role of amicus curiae (friend of the 
court) presenting arguments for and against the carrying out of the procedure. 
The Human Rights and Equal Opportunity Commission has also intervened 
in several of the cases, In re A Teenager,” In re Elizabeth,™ and In re S.* 

The role of the court in these cases is to protect the child, and it may do 
so despite the wishes of the parties, although these are, of course, taken into 
account. Indeed, the wishes of the child or the guardians may run entirely 
contrary to the decision that the court makes, for example in re W,°* and the 
rationale for all these decisions is they are made in a context of the principle 
that the interests of the child are paramount. 

In Marion's case,”’ the High Court noted that the circumstances of inca- 
pacity of a child to consent to medical treatment will differ greatly. Parental 
power to consent to medical treatment diminishes gradually as a child’s 
capacities and maturity grow, and this rate of development depends on the 
individual child. 

Then there comes the second question as to whether the intervention is 
outside the scope of a parent to consent on behalf of the child. 

The cases have pointed to factors that contributed to the significant risk 
of a wrong decision being made, the complexity of the question of consent, 
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the fact that it is not merely a medical issue, but that the consequences may 
also be social and psychological, and the decision may involve not only interest 
to the child but independent and possibly conflicting interests of others. 

In In re J, what seemed to me to be a sensible and readily understandable 
definition was given as to the nature of the extent of the jurisdiction where a 
court is being asked to make a decision in regard to treatment that may have 
the effect of not prolonging life: 


that the interests of the child are paramount and the court should perform a 
balancing act on that basis, adopting the standpoint of reasonable parents who 
had the child’s best interests at heart without regard to their own interests. There 
was a strong presumption in favour of a course of action which would prolong 
life, but it was not irrefutable. The proper formulation involved looking at the 
problem not from the point of view of the decider but from the assumed point 
of view of the patient, thus, giving effect to the fact that even very severely 
handicapped people found a quality of life rewarding which to the unhandi- 
capped might seem manifestly intolerable. However, in the end, giving the 
fullest possible weight of mankind’s desire to survive, there would be cases 
where it was not in the interests of the child to be subjected to treatment which 
would cause increased suffering and produce no commensurate benefit. 


Some answers may be found from the basis that the jurisdiction has raised 
its head in the way it has. In the first place, medical treatment itself has 
become so sophisticated. There has been a degree of breakdown of the family 
unit and the extended family. Doctors now have new forms of life-saving 
treatment available to them, but people do not have an adequate family 
structure to help them. Doctors would need to be concerned, and are con- 
cerned, no doubt, about the issue of being sued for negligence by lawyers 
acting for families. 

There are at least three discernible limbs, probably more, to the jurisdic- 
tion. One is the Marion limb for authorization of treatment, the second is the 
life-prolonging treatment limb to which I have referred, and the third is the 
blood transfusion or force-feeding type case in the face of opposition from 
parents. These cases readily come to mind, but there are others that may be 
lurking out there. In the end there is still the issue as to what is the limit of 
the nature and type of case where the consent of the court is necessary for the 
carrying out of a medical procedure on a child or intellectually disabled adult. 
There will need to be legislative guidance; otherwise it is going to be left to 
the lengthy process of judge-made law. 

An example was recently foreshadowed in the Family Court by an 
obstetrician seeking approval of a cesarean section in circumstances where 
the mother would not consent. The pregnancy was 42 weeks. Both the 
mother’s and child’s lives were under immediate threat. There were questions 
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of jurisdiction of a fairly obvious kind. Was the child a child? Did the court 
have jurisdiction over an adult to insist upon such a procedure? If not, did the 
Supreme Court of New South Wales have the jurisdiction, because, if it did, 
then we would have it pursuant to cross-vesting legislation. The court was 
notified at 5 p.m. There was a judge and a court of appeal on standby. When 
notified of these developments, the mother gave her consent. However, had 
she not done so, the court would have, in the absence of any legislative 
guidelines, had to make almost impossible decisions in a matter of an hour. 

There are in addition, of course, child welfare conventions of the United 
Nations which may be applicable in this country. 

In most of our cases the parties have been the parents, and a public official 
has formally represented the interests of the child, adopting the role of amicus 
curiae, a friend of the court. In some cases the Human Rights and Equal 
Opportunities Commission has also intervened. 

The courts now are at the cutting edge in areas such as abortion, termina- 
tion of life support, sterilization, organ transplants, in vitro fertilization, and 
treatment of children born with gross deformities. It could be submitted that 
the development is a healthy one as it provides greater protection for children. 
However, the legal aspects of these issues have not been addressed properly 
by legislatures. It has been the task of judges to develop workable laws, and 
by and large they have done so. However, one of the problems with judge- 
made law is that it is a slow and an expensive process. 

A number of questions still remain to be answered, not least of which is 
the nature and type of case where consent is necessary, and clearly legislative 
guidance is necessary. 

Intellectually disabled adults’ problems have been largely addressed by 
the setting up of administrative tribunals. The High Court in Marion's case”” 
seemed to support this approach. However, such bodies may be more suscep- 
tible to bureaucratic influence, or even political influence, than the courts. 
The Family Court has devised simple rules to enable applications to be made 
quickly and economically, and has put in train arrangements for legal aid and 
other authorities to be notified so the children’s interests can be adequately 
protected. It would be, I think, a sad day for children if this supervisory 
jurisdiction were to be removed from the court and placed in the hands of 
administrative tribunals. 

All lawyers would recognize that doctors are making significant and 
immediate decisions on a daily basis relating to life-threatening situations 
involving children and adults. Perhaps a ready reckoner for considering 
whether or not to take the step of seeking court approval in Australia is to at 
a minimum look at re Marion and re J,” or rather, from a doctor’s point of 
view, to look at what they stand for. Bearing those cases in mind, it must be 
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accepted that there are circumstances where it is necessary to err on the side 
of caution and obtain the approval of the court where deemed appropriate. 
There are a number of good reasons for this: the welfare of the child, the 
peace of mind of the doctors and nurses and others within the hospital, and 
for legal protection. 

Children’s cases, whether ex-nuptial or marriage cases, can be readily and 
simply determined, with the proviso I make in relation to ex-nuptial children. 
Adults cases would usually go before boards from which normally there 
would be judicial review. 

In conclusion, I could understand if some people reading this article would 
query the role of a court in this sensitive and interpersonal area. On the other 
hand, the courts do not actively seek work. Cases come to us. It is at this 
juncture that the court first of ali determines whether it has the jurisdiction, 
and then, if it does have jurisdiction, the judge has an obligation to enforce 
the law. Put forcefully, a judge would be derelict in his or her duty if he or 
she did otherwise. 

The parens patriae jurisdiction is long-standing. In fact, it is centuries old. 
The current popularity of the jurisdiction is itself a reflection of the legal 
system’s ability to adapt to the changing social mores of a community, 
providing an answer to those critics who persistently, and often inaccurately, 
claim that the justice system is not capable of change. It is significant that the 
recent influx of these cases into the system is not an Australian phenomenon. 
These cases have been brought successfully, and relating to a variety of 
subject matters, in the United States, Canada, England, New Zealand, and 
Australia. It is no coincidence that all these common-law countries have at 
the same time in history resumed and dealt with parens patriae cases. It gives 
added support for my contention that the common-law countries’ justice 
system has adapted to the needs of the community. 
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